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the Government’s case 


indictment against Genaro for insufficient 
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for Santoro. The jury acquitted Chiaverini and Ratteni 
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sentia, A motion by Santoro’s counsel to set aside the 


verdict was denied. App. 51. 
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through counsel that he had fled because he feared 
Ing on unprepared counsel to defend him against 


serious felony charges he faced... A renewed motion 


mly he had 


properly prepared and qualified to defend him.” 
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set aside the verdict because of appellant’s absence from 
trial was denied. Judge Pollack then imposed a 12-year 
sentence. At no time was an evidentiary hearing held 
on the voluntariness of appellant’s absence. 

On direct appeal, a panel of this Court affirmed San- 
toro’s conviction. The panel held that ‘ta defendant may 
waive his sight to insist that his trial begin only in his 
presence.” United States v. Tortora, supra, 464 F.2d at 
1208. In reaching this conclusion, the panel reasoned 
that, although no federal court and, with one exception, 
no state court had found a waiver if the accused was not 
present for the impanelment of the jury, “iljike any 
constitutional guarantee, the defendant’s right to be pres- 
ent may be waived.” /d. ‘citations omitted). The panel 
further noted that appellant “had been adequately ap- 
prised that he was to appear in court on August 16 and 
that his trial would commence on that day.” 464 F.2d 
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SUMMARY OF ARGUMENT 
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including the due process of law and 
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early Anglo-Saxon common law experience. 
mental protection was enshrined in the 

and has been codified in Rule 43 of the 
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the critical requirement thai a trial must begin in th 
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appellant was not present at the selection of the 
at any time thereafter. Appellant’s conviction 
fore nuil and void. 


Any doubts about the requirements of Rule 43 
clusively resolved by the legislative history of 
as originally promulgated, subsequently enacte 
modified. The draftsmen of Rule 43 intended to 
existing law and to make clear that the i 
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may not hegin in his absence unless he ‘has first volun- 
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at arraignment and at the commencement 

of the trial” 8B Mae 8 Federal Practice © 43.02(21] at 
13-9, 43-10 to 43-11 (2d ed. 1976) (footnotes omi 
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drawn between the defendant’s abil 
of presence at the commencement of trial in felony 
opposed to misdemeanor prosecutions. 
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itv to waive his 


The prior decision by a panel of this Court does 
operate as a conclusive bar to a reexamination of appel- 
trial in absentia claim. The inflexible doctrine of 
judicata is foreign to traditional notions governing 
availability of relief under 28 U.S.C. § 2255, In 
of Tortora’s sharp departure from long-standing 
practice and the apparent uncertainty in this 
about the state of the law in this important 
this case presents exceptional circumstances war- 
nting a reconsideration of the issues raised hy this 
appeal. Moreover, the ends of justice dictate that 
fendant tried in absentia, convicted of serious 
charges and sentenced to a 12-year prison term may 
upon this Court to consider anew the compelling claim 
for relief in his petition to vacate sentence. 
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Appellant was convicted on a sixteen-count 


dictment without being present at any stage 

He has already served almost five years of 
‘ntence, Without conducting a hearing 
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trials in absentia’”'* can be traced to 
periences of the English people with a lk 
adjudicating guilt or innocence. “The 

defendant at his own trial has long been a 

of the Anglo-Saxon criminal justice system. 
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time of ple a, at commencement of 


imposition of sentence is mandatory 


has no power of waiver. In scion and misd 
cases, presence at the trial may be 
fendant’s voluntary absence after 
commenced in his presence. 


“!T ihe Rule provides that in 
may be tried ‘in absentia’ if he abseonds, 
wise iillfully makes himself unavailable, 
trial has been commenced. This is in 
of an wnplied waiver of presence. The provision 
is not operative, however, unless defendant has first 
voluntarily submitted himself to the jurisdiction of 
the court by appearance at arraignment i at 
commencement of the trial.”” 8B Moore's Fede 
fice § 43:02\ 21] at 43-9, 43-10 to 43-11 (2d at 
(footnotes omitted): see also Cohen, al 

entia Re-eramined, 40 Tenn.L.Rev. 
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clear mandate of Rule 43 by finding, contrary to 
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overwhelming weight of authority,” that “| ]|ike any con- 
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at trial may be waived.” United States v. Tortora, s 
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parently had no disagreement. for example, with 
requirement of Rule 48 that the defendant must 


present in court to plead to the charges :gainst him. 
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at the commencement of trial, the right to be 
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‘esent at every stage of his trial. Presumabl 
der the rule announced in Tortora, this 
e 


waivable. The application of this flawed reasoning 
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Various states have enacted 


presence of the defendant 
portions of the proceedings 
Trial Tn Abse ythid Re-« 
61 (1973). Sueh statutes have 
courts. In Hopt v. 
upreme Court was required to « 


criminal code of procedure of 
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which required, in terms similar to Rule 43 of the Fed- 
riminal Procedure, that a defendant, if 


eral Rules of ¢ 
tried for a felony, must be personally present 


At his felony trial, defen 


jurors for cause, but the 
cided out of his presence. t did not agree 
procedure, continued with trial, and was convict 
upreme Court reversed his conviction, holding 

of the defendant to be 


mandatory and could not 


Similarly, Virginia ha: 
I i law that the acct 
proceedil 24 
est. his rig to be present 
is considered so fundamental that 
Inqram v. Pe yton, 
‘citation omitted) ‘defendant’s presence ¢ 
motion for new tri 
these decisions are substan- 


Each ease constru- 


no Waiver is 


same result is required under Ruie 43. 


demain can the mandatory presence of the accused a 
the commencement of a felony trial be read out of Rule 


13. Only the Supreme Court in its rule-making capacity 
or the Congress can so amend Rule 43. 


The requirements of Rule 43, and the parallel guaran- 


tees of the Fifth and Sixth Amendments, reflect centuries 


of ¢ law experience.’ They have a sound b: 
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in public policy: to assure beyond any doubt 
accused is fully aware the trial of the serious c 
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tions or the possible serious consequences of his acts. 


The countervailing interest of society 
administration of justice is not jeopardized ba 
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provided the federal bench 
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“helpless when a defendant does not appear 
beginning of the wial as directed. The proper 
cise of its conte mpt power, after 
inquiry, appears in light of 
scribed method of punishing 
to appear for trial. s 
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Thus, this case, appellant pleaded guilty to a charge 
of failure to appear under 18 U.S.C. § 3150 and received 


five-year maximum prison term for that offense. 
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once the accused has been 
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At common law “the inflexible doctrine of res judi- 
cata” listorically did not apply to habeas corpus ac- 
tions. Salinger v. Loisel, 265 U.S. 224, 230 (1924). As 
the Supreme Court has stressed time and time again, 
habeas corpus 


‘is not now and never has 
formalistic remedy; its scope has grown to acl 
its grand purpose—the protection of indivi 
erosion of their 


wrongful restraints 


upon their 
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rye ‘veg th heal ‘or ‘femedy an 
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attack upon a criminal conviction, 
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fehi 


legislative history of § 2255 
2255 

a remedy identical in scope to federal hat 
pus. As the Court pointed 

Hayman, 342 U.S. 205, 


of Seetion 2255 shows 


instance of the Judicial Conference 
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‘(continued ) 


Weinstein does not addresa the same issue presented 
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lat certain proceedir 
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| * sweeping statement in 7+ 

any constitutional guarantee, the defendant's 
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tigation of an 
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V. United States 


States 
Crutcher and Partlou are not 
the considerable ambivalence in thi 


legal issue is sufficient grounds 


Wong Doo v United States 


District Court and remand the case with directions to 
vacate appellant’s conviction. 
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